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A. IDENTITY OF PETITIONER 

Petitioner Christopher Koch, appellant below, asks this 

Court to accept review of the Court of Appeals' decision 

terminating review that is designated in part B of this petition. 

B. DECISION OF THE COURT OF APPEALS 

Mr. Koch seeks review of the unpublished opinion of the 

Court of Appeals in cause number 58702-5-II, 2025 WL 

1804677, filed July 1, 2025. A copy of the decision is in 

Appendix A at pages A-1 through A-38. 

C. ISSUE PRESENTED FOR REVIEW 

1. Defendants have a constitutional right to call 

witnesses and exclusion of evidence is an extraordinaiy remedy. 

Defense counsel informed the State and the court that he would be 

calling additional witnesses to support Mr. Koch's theory of the 

case. The court excluded the witnesses in part due to failure to 

disclose the witnesses prior to trial. Should this Court grant review 

where the trial court abused its discretion by excluding the two 

witnesses who would have supp011ed the defense the01y that an 

employee at Mr. Koch's business deposited the checks in question 



by mobile app into his account without Mr. Koch's knowledge? 

2. This Court should accept review where the State 

failed to prove beyond a reasonable doubt that Mr. Koch 

committed identity fraud and forgery where there was insufficient 

evidence of knowledge of the offenses alleged? 

D. STATEMENT OF THE CASE 

Mr. Koch appeals his convictions for multiple counts of 

first degree identity theft, second degree identity theft, and 

forgery. 

On direct review Mr. Koch appealed the convictions on the 

grounds (1) that there was insufficient evidence supporting his 

convictions, (2) that the trial court violated his right to present a 

defense by excluding two defense witnesses, and (3) that he 

received ineffective assistance of counsel when counsel failed to 

timely disclose defense witnesses and failed to secure the trial 

court's permission for remote testimony pretrial. By unpublished 

opinion filed July 1, 2025, the Court of Appeals, Division II, 

affirmed the convictions and held that (1) there was sufficient 

evidence supporting Koch's convictions, (2) the trial court 
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properly excluded two defense witnesses pursuant to ER 404(b ), 

and (3 ) any failure to timely disclose witnesses or secure remote 

testimony was attributable to Koch. See unpublished opinion, 

Statev. Koch, No. 58702-5-II, 2025 WL 1804677, at 1. Mr. Koch 

relies on the facts as presented in the Court's Opinion and as 

contained in his brief of appellant at 3-23. 

Mr. Koch petitions this Court for discretionary review 

pursuant to RAP 13.4(b). 

E. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

The considerations that govern the decision to grant review 

are set forth in RAP 13.4(b). Petitioner believes that this Court 

should accept review because the decision of the Court of Appeals 

is in conflict with a decision of the Supreme Court or is in conflict 

with a published decision of the Court of Appeals. RAP 

13.4(b)( l ), (2). 
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1. RESPECTFULLY, THE COURT SHOULD 
GRANT REVIEW BECAUSE EXCLUSION OF 
TESTIMONY BY RICHARD KOCH AND 
JENNIFER KOCH IMPERMISSIBLY 
INFRINGED MR. KOCH'S 
CONSTITUTIONALLY PROTECTED RIGHT TO 
PRESENT A DEFENSE. 

It is fundamental that an accused person has the 

constitutionally protected right to present a defense. U.S. Const. 

Amend. VI; Holmes v. South Carolina, 547 U.S. 319, 324, 126 

S.Ct. 1727, 164 L.Ed.2d 503 (2006); State v. Franklin, 180 Wn.2d 

371, 377, 325 P.3d 159 (2014); State v. Ellis, 136 Wn.2d 498, 527, 

963 P.2d 843 (1998). "Few rights are more fundamental than that 

of an accused to present witnesses in his own defense." Taylor v. 

Illinois, 484 U.S. 400, 408, 108 S. Ct. 646, 98 L. Ed. 2d 798 

(1988). A defendant has a right, under both the state and federal 

constitutions, to present witnesses on his own behalf. Franklin, 

180 Wn.2d at 382. Sixth Amendment to the United States 

Constitution and Washington Constitution, art. I § 22; State v. 

Roberts, 80 Wu.App. 342, 350-51, 908 P.2d 892 (1996) 
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(reversing conviction where defendant was unable to present 

relevant testimony). 

The extreme remedy of exclusion of witness testimony 

was not warranted for a potential violation ofCrR 4.7. Discovery 

in criminal cases is regulated by CrR 4.7. A trial judge has broad 

authority under the rule to control the discovery process and 

impose sanctions for failure to abide by the rules. CrR 4.7(h)(7). 

"Exclusion or suppression of evidence is an extraordinary 

remedy and should be applied narrowly." State v. Hutchinson, 135 

Wn.2d 863, 882, 959 P.2d 1061 (1998), abrogated on other 

grounds by State v. Jackson, 195 Wn.2d 841, 467 P.3d 97 (2020)). 

"The appropriate remedy for late disclosure is typically to 

continue the trial to give the other party time to interview the new 

witness and prepare to address his or her testimony." State v. 

Kipp, 171 Wn. App. 14, 31, 286 P.3d 68 (2012), rev'd on other 

grounds by 179 Wn.2d 718, 317 P.3d 1029 (2014). 

While CrR 4.7(h)(7)(i) permits the superior court to 
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exclude a defense witness whose identity was not timely disclosed 

to the State, the court does not have carte blanche to do so. 

Hutchinson, 13 5 Wn.2d at 881-83. Typically, sanctions for 

discovery violations do not include exclusion of evidence. State 

v. Ray, 116 Wn.2d 531,538,806 P.2d 1220 (1991). However, 

evidence may be excluded when that is the only effective remedy. 

Hutchinson, 135 Wn.2d at 881-83. Exclusion is an "extraordinary 

remedy" under CrR 4.7(h) that "should be applied nanowly." 

Hutchinson, 135 Wn.2d at 882. 

When deciding whether exclusion is an appropriate 

sanction, courts should consider "(1) the effectiveness of less 

severe sanctions; (2) the impact of witness preclusion on the 

evidence at trial and the outcome of the case; (3) the extent to 

which [the other party] will be surprised or prejudiced by the 

witness's testimony; and (4) whether the violation was willful or 

in bad faith." Hutchinson, 135 Wn.2d at 882-83 (citing Taylor v. 

Illinois, 484 U.S. 400,415 n.19, 108 S. Ct. 646, 98 L. Ed. 2d 798 
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(1988)). 

Here, the trial court failed to assess the violation under any 

of the suggested factors in Hutchinson. The trial court merely 

concluded that the notice given by the defense of intent to call the 

witnesses was late. The court noted other reasons to exclude the 

testimony, but the court reiterated that for both Jennifer Koch and 

Richard Koch, the defense did not comply with discovery rules 

regarding disclosure of witnesses. To the extent the court's 

exclusion of both witnesses was based on untimely disclosure, the 

failure to identify any reason why postponing Richard Koch's and 

Jennifer Koch's testimony to allow the State to interview them 

was not an adequate remedy. 

Application of the Hutchinson factors do not support the 

"extraordinary remedy" of exclusion here. Hutchinson, 135 

Wn.2d at 882. The less severe, ordinary sanction of a short 

continuance would have sufficed. See Hutchinson, 135 Wn.2d at 

881. As for the impact exclusion had on trial, the case turned 
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almost entirely on the jmy's assessment of Mr. Koch's credibility 

and acceptance of crux of his defense theory which was that Tyler 

Mackey-who had a business phone and complete access to the 

business banking apps-committed the crimes. RP at 778. 

Regarding the last factor, there was no showing of willfulness or 

bad faith on the part of the defense. The factors show an abuse 

of discretion by the comt to the extent that excluding the witnesses 

was based on surprise to the prosecution. Cf. State v. Venegas, 

155 Wn. App. 507, 522-23, 228 P.3d 813 (2010) (where all but 

the third Hutchinson factors favored the defendant, trial court 

abused its discretion in excluding defense expert witness; trial 

court focused too much on fact that testimony created a surprise 

to the State). 

Postponing the proposed testimony of Jennifer Koch and 

Richard Koch until the State could interview them would have 

served as an effective, less severe sanction. See, e.g. Hutchinson, 

135 Wn.2d at 881 (stating that a party's failure to identify 
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witnesses in a timely manner is "appropriately remedied" by 

continuing trial to give the non-violating party time to interview 

the new witness). 

The trial court's decision to exclude evidence is normally 

reviewed for abuse of discretion. State v. Perez-Valdez, 172 

Wn.2d 808,814,265 P.3d 853 (2011), citing State v. Bashaw, 169 

Wn.2d 133, 140, 234 P.3d 195 (2010), ovenuled on other 

grounds, State v. Nunez, 174 Wn.2d 707, 285 P.3d 21 (2012). 

However, an erroneous evidentiary ruling that violates the 

defendant's constitutional rights is presumed prejudicial unless 

the State can show the error was harmless beyond a reasonable 

doubt. Franklin, 180 Wn.2d at 377. 

The erroneous exclusion of defense witnesses is 

constitutional in nature. Franklin, 180 Wn.2d at 382. 

Constitutional error is presumed to be prejudicial and the State 

must prove that the error was harmless beyond a reasonable doubt. 

Id. See also Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 
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824, 17 L.Ed.2d 705 (1967) ( error of constitutional magnitude can 

be harmless if it is proven to be harmless beyond a reasonable 

doubt). 

The State cannot meet its burden in this case. Mr. Koch's 

defense was that he did make the deposits and CashApp transfers, 

and there was no way to be one hundred percent sure that he was 

the person responsible where Tyler Mackey was also in the 

position to have done so. Additional witnesses describing 

Mackey's presence at the business, his role in the financial side of 

the business, and most compellingly, his access to the banking 

apps, could have led the jury to accept Mr. Koch's testimony 

and acquit. See also Ray, 116 Wn.2d 531 ( exclusion of witness 

not harmless because jury could have found excluded witness 

credible and acquitted). This Court should accept review and 

reverse the convictions. 
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2. RESPECTFULLY, THE COURT SHOULD 
GRANT REVIEW BECAUSE THE STATE 
FAILED TO PROVE BEYOND A 
REASONABLE DOUBT THE ELEMENTS OF 
FORGERY AND IDENTITY THEFT. 

The State failed to prove beyond a reasonable doubt that 

Mr. Koch committed forgery and identity theft because there was 

insufficient evidence to show he perpetrated the deposits or even 

knew the forged or altered instruments were put into the accounts. 

Due process requires the State to prove all elements of the 

offense beyond a reasonable doubt. In re Winship, 397 U.S. 358, 

368, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970); U.S. Const. amend. 

XIV; Const. art. I, § 3. Under an insufficiency of the evidence 

claim, the court determines whether, "after viewing the evidence 

in the light most favorable to the State, any rational trier of fact 

could have found guilt beyond a reasonable doubt." State v. 

Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992); see also 

Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L. Ed. 

2d 560 (1979). 
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Forgery is an alternate means cnme, but the State 

prosecuted Mr. Koch only under one section of the statute. RCW 

9A.60.020(1)(b); State v. Hescock, 98 Wn. App. 600 989 P.2d 

1251 (1999). RCW 9A.60.020(1)(b) specifies that a person is 

guilty of forgery if, with intent to injure or defraud, a person 

"possesses utters, offers, disposes of, or puts off as true a written 

instrument which he knows to be forged." Identity theft occurs 

when a person knowingly obtains, possesses, uses, or transfers a 

means of identification or financial information of another person, 

living or dead, with the intent to commit, or to aid or abet, any 

crime. RCW 9.35.020. The elements of first and second degree 

identity theft are the same, except that the crime is raised to the 

first degree when the violation involves items of value in excess 

of $1,500. See State v. Sells, 166 Wn. App. 918, 923, 271 P.3d 

952 (2012). 

Possession alone does not establish knowledge, but 

possession together with "slight corroborating evidence" may be 
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sufficient proof. State v. Scoby, 117 Wn.2d 55, 61-62, 810 P.2d 

1358 (1991) (citing State v. Douglas, 71 Wn.2d 303, 428 P.2d 535 

(1967); State v. Ladely, 82 Wn.2d 172, 175, 509 P.2d 658 (1973)). 

Here, the State's evidence showing the element of 

knowledge was not sufficient. The State proved that a series of 

altered checks were deposited into Supreme Auto Sound accounts 

between March and May, 2021. While it is possible that Mr. 

Koch deposited some or all of the checks, the State did not meet 

its burden of proof. During the relevant time period, an employee 

Tyler Mackey-working as a financial manger or accountant for 

the business-had access to a phone given to him by Mr. Koch 

containing all the information, codes, personal identification 

numbers, and passwords, that Mackey would need to make mobile 

deposits into the accounts. All of the bank deposits were made by 

mobile deposit. Mr. Koch would not have been aware of an 

increase in the accounts, because as he testified, he had only the 

roughest idea of what was in the accounts and only knew the 
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approximate amount that his business grossed in 2021. Mr. Koch 

testified as to his nonexistent accounting methods and said that 

he relied on letters from the Internal Revenue Service to alert him 

if there was something going wrong. 

This is suppotied by the argument that the checks were 

deposited into an account with Mr. Koch's name on it-an 

account that Mr. Koch acknowledged that he opened in 2021 for 

the business. Given that checks are returned or visible online to 

the payor, it seems absurd that Mr. Koch would have altered 

checks and deposited them into his own business account opened 

using his identification. Mr. Mackey, on the other hand, very 

easily could have sun-eptitiously deposited the altered checks and 

then later withdrawn the money for himself using other methods, 

effectively laundering the money for himself. 

Ultimately, Det. Schieferdecker acknowledged that 

because the checks were made by mobile deposit, she could not 

be "one hundred percent positive" that it was in fact Mr. Koch 
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who deposited the altered checks. RP at 559. 

The charges required proof that Mr. Koch committed the 

alleged offenses of first-degree identity theft, second-degree 

identity theft, and forgery as a principle. CP at 289-97. The State 

failed to prove the first element of the offense: that Mr. Koch 

"knowingly obtained, possessed, transferred, or used a means of 

identification or financial information." during the applicable 

time period an employee with access to a business phone and data 

to permit mobile deposits to the Supreme Auto Sound accounts. 

Given Mr. Koch's description of the banking information 

available on the phone given to Mackey, and Det. 

Schieferdecker's testimony that she could not actually be 

completely, 100 percent sure that it was actually Mr. Koch who 

made the mobile deposits, and because Mr. Koch was charged as 

a principal only, not as an accomplice, the State failed to prove 

beyond a reasonable doubt that Mr. Koch deposited the checks or 

knew that the checks were deposited into the accounts. As a 
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result, the State failed to prove beyond a reasonable doubt the 

elements of forgery and identity theft. The remedy is to reverse 

and dismiss with prejudice. State v. Smith, 72 Wn. App. 237, 243, 

864 P.2d 406 (1993). 

For these reasons, this Court should accept review and 

reverse and vacate the convictions. 

F. CONCLUSION 

For the foregoing reasons, this Court should grant review to 

correct the above-referenced errors in the unpublished opinion of 

the court below that conflict with prior decisions of this Court and 

the courts of appeals. 

Certificate of Compliance: This document contains 2557 

words, excluding the parts of the document exempted from the word 

count by RAP 18.17. 

DATED: July 29, 2025. 

PETER B. TILLER-WSBA 20835 
Attorney for Appellant 

16 



CERTIFICATE OF MAILING 
The undersigned attorney for the Appellant, hereby certifies 

that one copy of this Petition was e-filed by JIS Link to Mr. Derek 
M. Byrne, Court of Appeals, Division 2, Kristie Barham, Pierce 
County Prosecuting Attorney's office, copies were also mailed to 
Christopher Koch, appellate pre-paid on July 29, 2025, at the 
Centralia Washington post office addressed as follows: 

Kristie Barham 
Pierce County Prosecutors Office 
Kristie. barham@piercecounty. wa. gov 

Mr. Christopher Koch 
DOC# 379384 
Washington State Penitentiary 
1313 N. 13th Avenue 
Walla Walla, WA 99362 
LEGAL/SPECIAL MAIL 

Mr. Derek M. Byrne 
Clerk of the Court 
Court of Appeals 
909 A Street, Ste. 200 
Tacoma, WA 98402-4454 

This statement is certified to be true and correct under penalty of 
perjury of the laws of the State of Washington. Signed at Centralia, 
Washington on July 29, 2025. 

Dated: July 29, 2025. 
T 

PETER B. TILLER - WSBA #20835 
Of Attorneys for Appellant 

17 



THE TILLER LAW FIRM 

July 29, 2025 - 1 1 : 14 AM 

Transmittal Information 

Filed with Court: Court of Appeals Division II 

Appellate Court Case Number: 58702-5 

Appellate Court Case Title : State of Washington, Respondent v Christopher R. Koch, Appellant 

Superior Court Case Number: 2 1 - 1 - 02657-3 

The following documents have been uploaded: 

• 5 87025_Other_20250729 1 1 0944D298 1 639  _837 1 .pdf 
This File Contains : 
Other - Appendix A 
The Original File Name was Appendix A.pdf 

• 587025 _Petition _for_ Review_ 20250729 1 1 0944D298 1 639  _ 1 8 1 8 .pdf 
This File Contains : 
Petition for Review 
The Original File Name was pfr.pdf 

A copy of the uploaded files will be sent to : 

• PCpatcecf@piercecountywa.gov 
• kristie.barham@piercecountywa.gov 
• pcpatcecf@piercecountywa.gov 

Comments : 

Sender Name : Kayla Paul - Email : kpaul@tillerlaw.com 
Filing on Behalf of: Peter B. Tiller - Email : ptiller@tillerlaw.com (Alternate Email : Kelder@tillerlaw.com) 

Address : 
PO Box 58 
Centralia, WA, 9853 1 
Phone : (360) 736-930 1  

Note: The Filing Id  is 202507291 10944D2981639 

















































































THE TILLER LAW FIRM

July 29, 2025 - 11:14 AM

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number:   58702-5
Appellate Court Case Title: State of Washington, Respondent v Christopher R. Koch, Appellant
Superior Court Case Number: 21-1-02657-3

The following documents have been uploaded:

587025_Other_20250729110944D2981639_8371.pdf 
    This File Contains: 
     Other - Appendix A 
     The Original File Name was Appendix A.pdf
587025_Petition_for_Review_20250729110944D2981639_1818.pdf 
    This File Contains: 
     Petition for Review 
     The Original File Name was pfr.pdf

A copy of the uploaded files will be sent to:

PCpatcecf@piercecountywa.gov
kristie.barham@piercecountywa.gov
pcpatcecf@piercecountywa.gov

Comments:

Sender Name: Kayla Paul - Email: kpaul@tillerlaw.com 
    Filing on Behalf of: Peter B. Tiller - Email: ptiller@tillerlaw.com (Alternate Email: Kelder@tillerlaw.com)

Address: 
PO Box 58 
Centralia, WA, 98531 
Phone: (360) 736-9301

Note: The Filing Id is 20250729110944D2981639




